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STATELIENT OF ISSUES 

le It is error and against public interest to dismiss on mootness,(i.@e., federal 
employee's, plaintiff's, resignation, characterized by him as constructive 
termination from the federal agency, defendant No. 1) this complaint and plaintiffs’ 
motion for the relation back amendment under Rule 15(c) Rules of Civil Procedure 
for the United States District Courts, and a denial of due process and equal pro- 
tection of the laws, to deny a federal employee opportunity with his judicially 
cognizable claims in his statutory judicial review under 5 USC 702, to protect 
his integrity, life, liberty and property, as well as the equal employment 
opportunity (B20) rights of fellow Americans and other beneficiaries of the 
Classes under Executive Order (EO) 11246, as amended, hereinefter called the 
Order, whom the plaintiff federal employee was specifically employed to protect, 
not to deny protection of the EE ights hese beneficiaries and to clear 


plaintiff's permanent federal employee record (DS.. Form 46) from unfair and 


z 3 no\* 
inaccurate rating (Oct 31, '71) and performance appraisals (Oct 31, '71, '72) 


of 


unlawfully and miliciously constructed by agency officials (Det. 5) and 
supervisors (Defs. 6,7) in that their actions were not in 
applicable gulations of the United States Civil Service 
Perscnnel Manuel or or the defendant Agency (Def. 1), and their rating 
(Oct 31, '71) of plaintiff ond appreaisels (Oct 31, '71,'72) were not 
of the sazency's required official records of the «mployce's 
but was febricated, and that the a:ency lleged discretionary actions there- 
after and its 7 ions in the ceven (7) related grievances initiated 
employee plaintiff agsinst the Agency, -fficials «n ervisore (defsa. 1-7) 
for statutory review, 5 USC 702, rvitra D } an abuse of 

ot in accordunce with law (5 USC 706(2)(A)), 
unlawfull actions were for the purpoge of covering-up their unlawful violations 

t for the ] 


conditions and texas of employment for fe \cral 


sin 


ployment Opportunity Act of 1972, EHO 11246 
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tary of Labor 


promulgated thereunder in Ti 


ATL 


follow to protect the EEO 


rights of the cla 


3 under the Order as umended. 


any way to 


*.. that 
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responsibdilities* 


3s was seen 


ral Agency's unlawful actions in violation of 


yarent lawful 


employee's permanent 


linations of the 


enployee's, plaintiff's seven(7) 


wency's un] viol 
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instance. 


OF THE 


This appeal is of a judicial review of seven (7) related and exhausted 


istrative remedies requested or 


COURSE OF PROCEEDINGS .ND DISPOSITION BELOW 
4. Complaint wes filed ad amended a3 a class action and answer was to the 
amended complaint. Defendants moved the ur *,..ean order dismi 
the entire complaint as moot, or in the alternative dismissing 
inte.ee” Plaintiffs affidavit in opposition reque 
rt defendants motion...and t 
laintiffs under Rule 15(c) Rules of 
ourts for the relation back amendment to include 


the two (2) acditional grievances /initiated before this complaint but not then 


exhausted/ and to specify the damages and med iB 2sult of the ‘constructive 


termination’ and such other relief as 


Mermorandum Upinion” of the 0: below it : :s tha he governments 
motion to dismiss the class action allega 12 is herby granted" and "In light 


of plaintiff's resignation -- and assuming 


te is now moot and the complaint is therefore 


Defendants unlawfulness as mentioned in the 


to Motion to Dismiss 


+4 


ontinuing 


omplaint, Affidavit in Opposition 


and Court's Memorandun nion. 


Presidents of th 


States 


United in the public 


interest to provide fxceutive Orders for the promotion end insurance of ¢ ual 
l it opportuni i y 7 5 
i if . , 1967 anended it by EO 11575 
eclarin=, “It i © O “ni oe t C u to provide equal 
ortunity in Federal employment and in employment by Federal contractors 
on the basis of merit and without discrimination because of rice, color, 
relisi sex or netional origin." 


7. Sect 


“The Secretary of Labor shall be 


responsible for the administration of Part II and III of this Order and shall 


adopt such rules and 


regulations and issue such orders as he deems necessary 


+ ‘ : = 
and appropriate to achieve the purposes thereor." 


Section 205 of the Order states that, 


"Sach contracting arency shall be 


primarily responsible for obtaining compliance with the rules, regulations 


and orders of the Secretary of Labor with respect to contracts entered into 


by such agency or its contractors. 


All contracting agencies shall comply with 


the rules of the Secretary of Labor in discharging their primary responsibility 


‘or securing 


terms of 


the 


Secretary of Labor 


cooperate with 


guch information and 


functions under this 


from among the agency's personnel, 


is 


the Secretary of Labour 


Order, 


compliance with the provisions of contracts and otherwise with 


this Order and of the rules, regulations and orders of the 


sue’ pursuant to this order. They are directed to 


and to furnish the Secretary of Labor 


assistance as he may require in the performance of his 


further directed to appoint a 


rt hall be th do LG ft The offfc¢ 


They are designee, 


compliance officers,fwith the objectives 


m f) w4ce 


of this Order by confereace, conciliation, mediation or persuasion.® 


9. To discharge his regponsibilities under the Order the Secretary established 
the Office of Federal Contract Canpliance (OFCC) and delegated to its Director, 
functions and duties of the Secretary under Part II and Part III of the Order, 
except authority to promulgate rules and regulations of a general nature. 


(See sec. 401 of the Order and 41 CFR 60-1.3(i).) 


10. The Se s orders, rules and regulations (41 CFR 60-1.3(t)) are under 


Chapter 60 of Title 41 of the Code of Federal Regulations. Order No. 1 (original 
date unknown), Designation of Compliance Agencies and assignment of SIC codes, 

Obligations of Contiactors and Subcontractors, May 21, 1968, and Order 
4] CFR 60-1,/Affirmative Action Programs, January 30, 1970, 41 CFR 60-2, are 


relevant for this appeal. Revised Yrder No. 4, December 1, 1971, and its 


amendments are not relevant for this anpeale 


ll. To reduce the administrative burden of monitoring all the federal agencies 
(41 CFR 60-1.3(b)), well over 100 since each is a contracting agency, Order No. l, 
as revised from time to time with additions and deletions, assigned approximately 
fifteen (15) contracting agencies (41 CFR 60-1.3(g)) as compliance agencies 

(41 CFR 60-1.3(d)) to monitor the nonconstruction contractors assigned to them 

by the Standard Industrial Classification (SIC) code, irrespective of who ie the 
contracting agency. Approximately tairty (30) SIC codes have been assigned to 


defendant (DOD/DSA) the largest contracting and campliance agencye 


©. Under 41 CFR 60-1.6 "Duties of Agencies. (c) Agency regulations. The head 
of each agency shall prescribe regulations for the administration of the Order 
and the regulations in this parte Agency regulations, directives and orders 


for such purpose must be submitted to the Director prior to issuance and may be 


enforced upon approval of the Director or 60 days after submission if not dis- 


approved by the Director." 


13. Further, under 41 CFR 60-1.44"Rulings and interpretations. Rulings under or 
interpretations of the Order or the regulations contained in this part shall be 


made by the Secretary or his designee.” 


ja. Under 41 CFR 60-1.40"Affirmative Action compliance programs. (a) Requirements 
of programs. Each agency or anplicent shall require each préme contractor who has 
50 or more employees and a contract of $50 000 or more and each prime contractor 
and subcontractor shall require each subcontractor who has 50 or more employ°es 
and a subcontract of $50 000 or more to develop a written affirmative action 


compliance program for each of its establishments." 


15. According to "Order No. “" (41 CFR 60-2) in amplifying the provisions of 

41 CFR 60-1.40, Affirmative Action Compliance Programs, *e review of agency compliance 
surveys indicates that many contractors do not have affirmative action programs 

on file at the time an establishment is visited by a compliance investigator. 

This part details the agency review procedure and the results of 4 contractor's 
failure to devolop and maintain an affirmative action program and then set forth 
detailed guidelines to be used by contractors and Government agencies in develop- 

ing and judging these programs ac well as the good fuith effort required to 


transform the progrems from paper commitments to e,ual employment opportunity." 


16. Under 41 CFR 60-2.2 “Agency action. (a) Any contractor required by 60-4.40 
to develop an affirmative action program at each of his establishments who has 
not complied fully with that rection is not in compliance with Executive Order 


11246, as amended (30 FR 12319). Until such programs are developed and found 


to be acceptable in accordance with the standards and guidelines set forth in 


he equal 


ct 


60-2.10 through 60-2.31, the contractor is unable to comply with 
>» , 2 - 


employment opportunity clause..." of section 202 of tne Order. 


17. In respect to awarding contracts, "If, in determining such contractor's 

responsibility for an award of « contract it comes to the contracting officer's 

° attention, throug sources within the agency or throug: the Ofrice of Federal 
Contract Compliance or other Government agencies, that the contractoz: has not 
developed an acceptable affirmative action program at each of his establishments, 
the contracting officer shall declare the contractcr-bidder nonre ponsible ‘ess 


he can otherwise affirmatively determine that the contractor is able to comp.y 


with his equel employment obligations...." (41 CFR 60=-2.2(b) 


18. Further, "Immediately upon finding that a contractor hes no affirmative 
action program or that his program is not acceptable the contracting officer 
shall notify officiels of the appropriate compliance agency ana tue Office of 
Federal Contract Compliance of such fact. The compliance agency shall issue a j 
notice to the contractor giving him 3O days to show cause why enforcement 


proceedings under section 209(b) of Executive Order 11246, as amended, shoulc 


not be instituted." (41 CFR 60-2.2(c) 


19. It came to the attention of the Director, OFCC, that 41 CFR 60-2.2(b), 
(para. 17, above), as well as other provisions of Order No. 4 (41 CFR 60-2) 

were not being enforced by compliance agencies, °o.&., DOD/DSA (Def. 1). This 
caused the Director to issue a series of “uestions and .nswers on Order No. 4 to 
the compliance agencies for them to follow as required by section 205 of the 


Order. 


ce 
uestion 13 reads, "Can e contracting officer find a contractor responsible 


learns that one more of the conv ( f blishmwnts or divisions 


ailed to develop acceptable affirmative action programs?* 


answer 13* reads, "lo, even though the particular esteblishment or division 
the contract is to be performed has «n acceptable affirmative action 

the fact that one or more of the contractor's other establishments has 

develop accevtuble programs will rendef the contractor nonresponsible. 


60-2.2(b)." (Para. 17, above) 


* 
n, defendant 
Contract Compliance Office (CCO), cau 
on Order No. 4" to be distributed 
ministration Services kegions, Defense Supply 
cy (DS), United States Department of Ue fense (DOD). The memorandum reads, 
warded for information and guidence is the enclosed series of questions and 
has been prepared by the Office of Federal Contract 


pliasnce agency personnel." 


* ' ; 
memorandum for the Commander of the New 
Region's 
f. 7) of the/Contracta Compliance Office 


Staff,e.-You will he guided by this statement.* 


8 000 000 dollar m sliance 
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Both of these ratings and evaluations were signed under protest by the 
pleintiff in item 9. The surervisor's signature in the first was that of 
defendent No. 6 and in thw second defendant No. 7. Defendant No. 5 signed 


both in item lls» as the Reviewing Official, assuring fairness and accuracy es 
, 


by plaintiff 
otest no conments were made/on the first cppraisal. The written comment 


on the second eppruisslreads, * In this evaluaticn item 7 the Reviewing Officiel 
hes fuiled to assure the accuracy and fairness of my performance consistent with 


fact substantiated on the record. Tht is, that I at any time submitted ER/PER 


‘Eveluetion Report/Progress Evalustion Report/ recommending contractor's for 
be + / er Dp 


non compliance not subject to our jurisdiction according to the supervisor. 
Therefore, the signature above is under protest to item 7 and the informal 
\ 


grievance ‘procedure has been initiated. It should be noted no instances were 


given where innovative approches to work force analysis was not helpful." 


c KT ; arec * ; 
39. On November 10, 1971, the Director, OFCC, by Memorandum 42 wrete to the 
Director, Equal Opportunity (Civilian), DOD for the the Contract Compliance 
Officer, DOD, the Assistant 


Secretary of Lefense for Manpower and Reserve 4 °airs, 


Office of the Secretury 


Vv 


of Lefense, stiting that, "It has come to the attention 
of the OFCC that DCRN-V issued the subject memorandum duted October 14, 1971. 
This memorandum is inconsistent with the spirit and intent of Executive Order No. 
11,246 and 41 CFR 60-2. (Order No. 4) You are hereby requested to order the 
subject memorandum rescinded immediately and to issue a clarification st.tement 
to all regions thxat is consistent with the position set forth nerrein with regerd 
to compliance with Title 41, Sections 60-1.40 and 60=2.2(a) and (b) of the Code 


of Federal Regulations." The memo was never rescinded. 


16 


40. In frct, by memorandum Novernb« 


Officer fo 


DoD, the Director of DSA, defendant bent" 


memorandum of October 14, 


Compleint 
In additicn to the grievance mentioned in p 30 above/four ( 


(See paras. 35-48 of the Compleint) 
grievances were initiated by pleintiff/between the two annual, 1971 


and Ratinge 


erievances were 4g 


November 15, 1971 - Inspector Genera alleging non, mis and or 
nal foasance by DCRN-V in the discharge of the contracts compliance program 
citing among other cases the two (2) in paras. 24-25 and 31-3° above; 

See Complaint para, 35) 


December 

since plesntiff, according to testimony by defendant No. 

by defendant Ne. 7, was the only one of fifteen (15) G§-13 E 
following the IOM of October 14, 1971 by defendant No. 6; Complaint 
pera. 37) 


January 3, 1972 - Complaint of Discrimination in the Federal Government by 
defendart No. 6 for using plaintiff and his collesgues through economic 


Vad 


duress, @.g., Employee Appraisal and Rating, assignments, career development, 
etc., to unlawfully deny protection of the Bi0 rights of the ci 

under the Order; (See Complaint peru. 39) 

Jauuary 31, 1972 - Informal Grievance Procedure to have defendant No. 6 
answer questions for a good faith resolution of his allegations in a Letter 
ef Warning to plaintiff duted January 5, 1972. (See Co&plaint peru. 45) 


All five (5) grievances were resolved ainst plaintiff by defendan 
Civil Service Commission in the } ance Rating Appeal 


of Liscrimination. 


44, 1 Can be note n the d evaluation 
for the peri DO ending October 3 1972, defendant 
defendant No. 6, linked the 


October 31, 1971 by defendant 


eriod ending October 31, 1972 had to be withdrawn for inaccuracies, fabrications 
and unfairness. In plaintiff's case, the revised appraisal is still fabricated, 

- * janieee f le hn + eith a ~ hy +he- sr m@urt = 
nfxir and inu-ccurate. This fabrication, with approval by the reviewing official, 


” n rs) - a ee | r Nan - cr } 
ember 2, for pra opportunity to Deputy Chief of che 
‘4 
Office. 
a $ » a nt »27 * - 3 ~ Ae 3 ae fs. 
46. In gradi t applicant scele of 100,55 ints sre objactive and 
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48, Plaintiff's five(5) coll ues were the best qualified candidutes and were 


1erefore, by caumittee which included defendants 5 and 7. Two of the Lorviewees 
received cutst i ratings, one twice by; fendants 6 @ v6 © interviewer 

it score of l t iv n tstan utinge ¢ ari ite 

elect by dof sant No. 7 with the approval of defendant No. 3 was the 
int: rvievwee th the lowest ore the 1 t rj ce it ie contracts 
co ance progYame one f tas scaasful idats 1é hy pointmente 
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Respectfully submitted, 


le ROY F.GILLEAD 
éppellant, Pro se, 


